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HARYANA GOVT GAZ ., JULY 25 , 1995 (SRVN . 3.1917 SAKA) 


| PARTI 


The 6th December , 1994 
No. 14/ 13 /87-6Lab./ 957 – In pursuance of the provisions of section 17 of the Industrial Disputes Act, 
1947 (Central Act No. XIV of_1947), the Governor of Haryzra is pleasec to publish the following award 
of Presiding Office, Industrial Tribunal cum - Labour Court- 11 . Faridabad in respect of the dispute between the 
workman and the management of M /s Indographic Art Machinery Co. (P ) Ltd. Balla bgarh Versus Jai 
Singh . 
IN THE COURT OF SHRI U. B. KHANDUJA , PRESIDING OFFICER , LABOUR 

COURT- II , FARIDABAD . 

ni 


Reference 


No. 294/92 . 


between 


1 


THE MANAGEMENT OF M /S. INDCGRAPHIC ART MACNINERY CO . (P .) LTD . 22 , MATHURA 

ROAD , BALLABGARH . 


and 


THE WORKMAN NAMELY SHRI JAJ SINGH, S/O SHRI JITA RAM , 438;A , SANJAY ( CICNY, 
NEAR ELSON COTTON MILLS , BALLARGARH . 


Present 


Shri M. S. Nagar, AR , for the workman . 


Shri R. C. Sharma, AR , for the management . 


AWARD 


In exerciso of the pow cs conferred by clause (c)of sub- :ccljer. ( ) cſsection 10 the bridustrial Dispules 
Aci, 1947 (hereinafter refcrrcc. to as the Act ), the Governor of Haryasa referred the following dispute 
between the parties montioned above , to this court for adjudication ,-vide Haryana Government Endorse 
mant No. 22692—97 , dated the 19th May , 1992 : 


Whather tho tormination of services of Shri Jai Singh is legal and justfjcd . If not, to wha 
relief , is he ontitled to ? 


2. The case of the claimant is bat he had been in the cor piryrert of the management . as a 
Junior Supervisor for the last about 12 years and had neveis given any opportunity of complaint. His 
last drown wore Rs . 1611.50 p , m . His services Wero governed by the certified standing orders of the 
company. The management in gross violation of the provision of the certificd standings orders and rules 
of tõe natural justice termir.aied his sci vice;-ride letter caicc 21. January, 1592 without assigning any 
reason and justification . He had been Česignated as Jurior Supervisor bli he was purely a workman as 
defined uncer soction 2 ( S) of the Act. He had to perform mar:cal work most of the timo. He had no 
ma cagerial or supervisory powers. His services could not be terminalcd without followirg the provision of 
sec:ion 25 -F and 25 - N of the Act. He was neither paid retrenchment tenefit cnvisaged under section 
25 - F of the Act nor any permission to retrench him from service was taken from the Government, 
required under section 25 -N of the Act . The impunged order terminating his secvice is thus, illegal and 
void . He is entitled to be reinstated into service with full back wages and continuity in service . 

3. The management subnitted writton statement dated the 11th November, 1992 taking three 
preliminary objections. Firstly that the claimant was not a workman is defined in section Ž ( S) of 
the Act and as such the reference is liable to be rejected . Secondly the workman has filed a civil suit 
claiming the same relief and so he is esiopped from perusing and contesting the case . Thirdly the 
cor : pany stood complctcly ruined ..nd no manufacturing activity, had been carried on since January, 1992 
an as such therc cxisted no post on which the claimant ctuld be re -appointed /reinstated . It was further 
submitted that the provisions of the certificd standings orders are not pplicable to the claimant és ha 
was not a woman is defined in scctlon 2 (s) of the Acl. His services were thus, legally turminated 
as ir terms of his appointment. He is this not entitled !0 any relief . 

4. The claimant suomitted rejoinder re-asserting the previous averments and denying the 
aviments of the management. 
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5. On the pleadings of the parties, the following issues were framedino 


(1) Whether ile i.pplicant does not fall within the definition of section 2 (s) of the Act ? 


(2) As per terms of reference. 


6. Both the sides have led evidence. [ It was recorded on reference No. 290/90 , J. P. Sharma 
versus Indographic Act Niachinary Co. (P .) Lid .). 


7. I have heard tbe authorised representative of both the sides and hi.ve also gone through 
the evidence on record . My findings on the aforeasaid issues are as follows : 


Issue No. 1 : 


8. It has been submitted on behalf of the m - nagement that as per provision of section 2 (S ) of 
tho Act, a person is not included in the term r orkman defined in it who being employed in supervisory 
capacity draw wages exceeding 1600/-per p. m . In the instant case dmittedly the claimant wis 
appointed CS Junior Suporvisor and his scary was Rs . 1611.50 . It is admitted by the climunt 
himself that 20–25 fitters r.scd to work with him . So , he was not a workman as dofined under section 
2 (S ) of the Act. 


9 . In roply it has been contenced on behalf of the claimant that the mere designation of 
supervisor does not < xcluco a person from the cefinition of the term workman . It is the prin :21 y cuty 
assigned to a person which is the ceciding factor. The claimant has vouched that he used to assemble 
The printing machine and had no powers of supervision . The claimant was thus a workman as defined 
under Section 2 ( S ) of the Acl. 


10. To sbore the aforesaid position the authorised representativei of the claimant relled on the 
decision in the case balween M /s Blue star Ltd. and M. R. Sharma and others 1975 ( 31) FLR 102 { which 
It was held that tho cssence of supervisory nature of work under section 2 ( S ) in tlie supervision of the 
one person over the work of others. Supervision contemplated direction and control. Ordinary super 
vision is not supervisory with the meaning ef scclion 2 (S ) rather supervision of higher type over 
ordinary supervision woulu ba er:11k i to bo callod supervisory with the meaning of Section 2 (s ) of 
the Act. 


11. IQ South Indian Bank Ltd. v/s Authorised Reprcsonttativa Cheku AIR 1964 Supreme Court 
1522 there lordship of the Supreme Court referred to paragraph 332 of Shastri award which pointed out 
that the mere fact that a person was designated as an Acountant would not take him out of the 
category of the workman For the same reason , the mese fact that the claimant was designated and 
appointed as Foreman Junior Supervisor will not bring bim out from the definition of the work 
" Supervisor defined in section 2 (S ) of the Act . A division beach of Madras High Court held in the 
case between Engineering Construction Corporation Ltd., Madras and Addſticpal Labour Court, Madras 
and anothers 1980 LLJ Pagu 16 that the haiure of work and not the nomenclature that is to be 
considered in dcciding whe: her a person was a workman or not . In the case , it was held that a person 
appointed as Foreman (carpentry ) was a workman as defined under section 2 ( S) of the Act even though 
he was to do the job assigned to him with the help of 10-12 Carpentars in accordance with the design 
and specifications given . In the instant case the management has not adduced any oral or documentary 
evidence to prove ihat the claimant was ir vested with any supervisory powers. The claimant stated on 
oath that he usce lo assmble tho printing machines and 20–25 fitteis used to be with him . It shows 
that these powers used to render help to him and not they used to work urder him . Consequently, it 
is held thai the claimant was a workman as cefined under section 2 (S) of the Act. Issue No. 1 is 
decibed against the management and in favour of the claimant. 


Issue No. 2 : 


12. It has b :en submitied on bahalf ví tlic man lemont inat the workmin admitted in rejoinder 
that he had filed a civil suit which was dismissed as withdrawn . Thus , he was cstopped from raising the 
dispute under the aci having availed of clcriatil s remer: I reply it has bien submitied that the 
claimant had filed t1i : civil suit for restraining the minginerit from disposing/alicnating ile property 
but the same was withid -21 , as the management had aliented their properties during the ped:ncy of 
the suit. This plea of the workman has to prevail as VW - 1 Yasin Khan admitted in tlie statement 
made in the Court illat he workman had not filed the suit claiming the relief for his reinstatement and 
as such it has no cffect on the present proceedings. Consequently , the objection taken on belialf of the 
management is not tenable . 
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13. It has Det been contended on behalf of the management that the services of the workma3 
were terminated as por term and conditiocs of his appointment and as such ibc impugred scuon is 
legal & valid . In reply , it lias been submitted that it is not disputed thal the workman 1.ad rendered 
service for a period of about 12 years prior to the date of termination of his services. It is also proved 
that the workman was a workman defired under section 2 (S ) of the Act and 15 such he was governed 
by the provisions of the Act. In this situation the services of the workman could not be terminated 
simply as per terms and conditions of bis appointment. His service could be terminaicd by following the 
provisions of section 25- F of the Act which were not complicd with . Thus, the impunged action of the 
management is illegal and unjustified . There is merit in the submission made on behalf of the workman 
because the terms and conditions of appointment letter could not have over ridding of? :ct to the provisions 
of the Act. So , the contention raised on behalf of the management can not be accepled . 


14. Faced with the aforesaid position Shri R. C , Sharma, authorised representative of the 
Mancgement urged that it is clear from the impunged order that the workman was asked to collect 
his dues from the Account Section as per direction of the management: Thus, it stands proved that the 
management had complied with the provision . of Section 25 -F of the Act . To support this plea a 
reference has been made to the case of Hari Singh Y s Presidirg Officer, Ingustifal Tribunci.Cum 
Labour Court, Rontak ang , anothors 1993 LLR 385 in wiúch ibo workman had rımained absent and 
was ireate : to have abandoned tho job . Since the workman was not present, notico was sont to him 
by post at bis local address and he was asked to contract the offico of the company to collect his dues. 
Jo those circumstances , it was held that it m ant nothing except that thy workman vas ontitled to 
correct his dures as contemplated undor section 25 - F of the Act. It was furth beld that such an 
offer am : unts tc te :: dering ihe amount to the workman along with retrenchment nutice especially when 
the office of the company is situated at the place of the residence of the workman . 


15. In the caso referred to abuve, the management had clcarly advised the workman to ccatact 
thu office if the company during the working days from 10. a. mi to 4. p . m . for the collection of 
his dues. In the instant caso, the management advised the workman to colloct his dues if any , from the 
Account section . The words if any used in this lottor cloarly indicate that the management did act 
want to puy retrenchment bancfit to the workman envisaged undar Suction 25 -F of the Act . That 
being so , the law laid down in that case can not b ? applied on tho facts of the instant caso and the 
contention raised by the management is rejr.ctcd . 

16. It has bein n :Xt urgad on bchalf of the manegi.m.nt that the refernce made by the 
Govinmont itself to the Court is jilcgal as the dispute ragarding retrenchment is not covered in the 
second schedulc and it is covered in the Third schdule . The r..foreaco shculd have been made to the 
Industrial Tribunal. Hence the workmén is not intitled to any rilief. To support this plea a reference 
has been made to the case between U. P. El.ctric Supply Company Ltd. and R. K. Shukla 1960—70 
supreme Court cabc page 889.. 

17. The contention raised on bih : If of the management can not b3 provail as the provisio to 
section 10 (1) (d ) of the Act its ::If slates that wherc thc disp.:te It; lates to any mattor specificd in the 
Tiilid Sch.dule and is not likely to affect more than 100 workma:1, the appropriato Government may 
if it so thinks fit , make the ruference to the Labour Court under clause (c). 

18. It is concluded that the termination of services of th : workman by the managment without 
complying with the provision of suction 25 - F of th : Act is ill.gal and vnjustified . Coosequently , the 
workman is entitled to reinstatement into service with continuity in service and full back wagcs. It is 
h - wever , not disputed that the factory was close in July , 1992. That being so , the workman shall be 
deemed to have retrenched on 31st july, 1992 on the closure of th : factory. He be thus , given all benefits 
according to him on this Court till that date . The award is passed accordingly. 


U. B. KHANDUJA , 


The 27th October , 1994 . 


Presiding Officer , 
Labour Court- II, Faridabad . 


Endorsement No. 3154 , dated the 31st October , 1994 . 
A copy, with thrce spare copies, is forwarded to the Financial Commissioner and Secretary to 
Government , Haryana , Labour Department, Chandigarh . 

U. B. KHANDUJA , 


Presiding Officer , 
Labour Court- II , Faridabad . 


